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lJrussels. 22 .lanuaD/ 2009

TO WHOM TT MAY CONC]ERN

Ite: l,cgal Inferpretation of Article 4 (2) of Regulation 192412t0óiEC; Our file no
F809528/02

' l ' l t is 
wi l l  contme nt on thc lcgal interprctat ion ol '  Art icle a Q) of I legulat ion l()241200611;.(: l

(hcrcinaficr Nt ICIì) concsrning thc clcrogatiorrs fì'om the obligation to cornply wit6 the
nulr ient profì lcs. [n part icular, this wi l l  analyze what wclulcl  bc a propcr interprctat ion ol '
Articlc 4.2 ancl on whether, as advocatcd by certain stakeholders. the provisions 9f Articlc 4
(2) (a) and Art iclc 4 (2) (b) ought to be interprctcd and cnforccd " in cornbination".

For an cxatlrplc of 'att  i t t tcrpretat iou combirr ing the two clcrogatiol ls wc recal l  that. taking a
prtrcluct ' 'retltrcatl in sult, but ,tti l l trxt high in:;ult, und too high in.sutur"rttetl fitttl,uc,itl.s und
s'Itgurs' itt crtnt\tetrison u,ilh lhe prusfilc.r^" it has bccn arguecl2 that lro clainr r.l,gglcl bc allowccl
lìlr suclt protluct olt srotltrds that "although according to the derogation in 4 (2) (a) t6c salt
profìlc docs uot neccl ttr bc takcrt into accclunt. two clther profìlcs arc cxceeclecl. thclclbrc, lcl
claim is al lowcd. r ' ro[ cvcn "salt  reduccd."

Wc strongly clisagrcc with that interprctation. lndcccl, for the reasons that arc nìorc arnply,'
discusscd bclow it  is our opinion that the provisions in (a) ancl (b) of Art icle a Q) havc lrccn
intcnclcd by thc Conttnutr i ty legislator as consti tut ing two absolutely cl ist incl.  clcrggations.
tlhrcying caclt to their respective conclitions, ancl must accorcJingly bc intcrprctecl and cnlbrcccl
scparately anc"l inclepenclcntly (rncaning that in the cxamplc re{'crrccJ tcl aborre thc claint "salr
rcclucccl" shotrlcl bc allor,r'cd).

Wc submit that any cithcr intcrpretat ion:

r'vould ntlt rcspect the intcnt of ths lcgislator and would, as sucir, run afor.rl thc pripciplc o1'
trscful cl'l'cct.

would constitute ar violation of':
- thc principlc o1-lcgal certetinty ancl thc protection of' legit irnate cxpcctations
- thcpr incipleof 'proporr ional i ty

Regulat ion ( t jc)  ì ' i '  1924n\\( t  of  the f ìuropean l )ar l iarnent ancl  o l the Counci l  o l '20 Deccnrbcr 2006 orr
nutr i t ion and heal th c la i r t ts rnade on foods, OJ I-404,30.12.2006, p.9 (as anrencle<.1).
Scc lcttcr f iorn Belgiuttt 's Service l 'ublic t:edéral Santc Publique, Sécurite clc la Chainc Alirrreptairc cr
l ittvironncll lcl ' l t . to the fìuropean Comntission, datecl 20 August 2008 rcgarcling requesr clarif ication articlc
4.2 a) & b).

l ì t ' t t . ' s c l r S l u r r r r l r l i
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rvould bc susceptible to jeopardize the cornpatibility of the entire Articlc 4 rvith
Cornmunity law, having rcgard. itrter uliu, to the legal principles above and to thc Intcr-
Institutional Agreement ol' the [iuropean Parliament, of thc Council and of' thc
Clommission o1'22 Decemher 1998 on corrn11on grl idelines lbr the quality ol 'drafting of'
Clornmunitv lcgislalion.l

Backgrou nd

'l'he 
NHCIì harmonizes the provisions laid down by larv, regulation or administrativc action

in Mcmbcr Statcs which rclatc to nutrition and hcalth claims in ordcr to cnsurc thc clTcctivc
functioning of the internal market whilst providing a high level of'consumer protection.'r It
applies to nutrit ion and health claims rnade in conrmcrcial communications. whcthcr in thc
labcling, prese ntation or aclvcrtising ol'lbocls to be cleliverecl as such to thc final consurncr.t It
ente rcd into lbrcc on l9 January 2007 and has bccn applicable as fiom 1 .luly 2001 .

Art ic lc 1( l )  NIICR provides that thc l :uropcan Commission should cstabl ish by lg. lanuary
2009 spccif ic nutricnt profìles including exemptions, which fbocl or certain categorics ol ' food
must urnrply r.vith in order to bear nutrit ion or hcalth clairns and thc conclit ions fbr thc use ol '
nutrit ion or hcalth claims lbr foods or catcgories ol ' lbods with rcspcct to nutriurt protìlcs.
' l 'his 

is lbrcsecn r.vit l t thc purpose of'avoicling a situation whcre nutrit ion ancl hcalth clainrs
catn rcsult in rnislcading r:orlsumcrs by rnasking 1hc ovcrall nutrit ional status of thc prclcluct.b

' l 'hc 
Nl ICIì lbrcsccs thc possibility clf'granting cxcmptions fì'om nutricnt profìles "r.vhich may

bc necessary for certain lbods or catcguric's of lìlods dcpcncling on their role ancl irnpurtancc
in thc c l ic t  o l ' thc populat ion" .T

trinally. Articlc 4 (2) NI-tCtì provicles thar,"by wuyt o.f'slerogotion./i'om purugrctph l, nutriíiort
c:luim.r:

re.ferring lo the reduclion rf"./ut, sctturaled .fhtty acids, trun.s-/'utl.y trcids, sugur.\' und
sulti.vodium ,shull he ullowetÌ v,ilhout re.ference to u 1tr"o./ilc ./br the spccilìc nutrient/.s /itt'
whic'h lha c'luint i,s mude, provided lhe_y c'otn1tl.v tvilh the corulitions luid elov'n in thi.s
Il,cgulution;
shull he ullotrecl, v'here u ,single nutrient exceecl.s the nutrient Sy'o./ile proviclecl thut ct
slulement ahoul lhe ,spec:i/ìc nulrienl altpears ín close proxitnily lo, on lhc sctme .sicÌc ancl
v'ith Íhesurrîc prontinencc cts lhe cluint.' l-his slulement.yhctll reud as.follov,s: ' l l igh 

l' l 'he
tlume ofthe nutric.ttÍ exce eding lhc nutrient profilel conÍent. "'

l i t r ropean Par l iatr tent ,  Counci l ,  Contnt is.s ion.  Inter inst i t r . r t ional  Agreenrentot '22 Decenrber lg98 on
conunon guidcl incs for  the qual i ty of  draf t ing ol 'Corrrrnuni ty legis lat ion.  1999 C 73101.
S e e A r t i c l e  l ( l ) N I l C R .
Sec Ar t i c lc  I  (2 )  NI ICR.
Preantblc NIICR paragraph IL
Preanrble Nl lCIt  paragraplr  12.

tt)

h)

{

(Ì
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Discussion

I. Correct interprctat ion of Art icle a(2) NHCII

l loth paragraphs in Art icle 4(2) set dcrogations to the principlc in Art icle 4(l)  that cl i t ims

lnutritional and hcalth claims) cannot be' rnadc whcn thc product docs not mcct thc
cstabl ishcd nutr icnt profì le.

IJoth derogations apply only to nutrition claims. No health claim can bc allowecl, by,'
clerogation to Art icle 4(l  )  in appl icat ion ol 'Art icle a(2).

' l 'hc 
dcrogatiorts f}orn Art iclc 4(2) covcr nutr i t ic ln claims that shal l  be al lowed in two cascs as

f 'ol lows:

Casc I (or nunrcral 4.2 (tt) NllC'l{): 
' l 'hc 

nutrition clairn(s) in question rel'crs to the rcduction
ol'key nutrient(s): litt, saturated fatty acids. trans-latty acids, sugars and sodir"rm/salt. ln that
casc, thc rcdr"rct ion claim can then be al lorvcd even i f '  the nutl ient(s) content(s) although
rcducccl,  rcmain(s) highcr than thc profì lc;

Case 2 (or nuurcral 4.2 (b) NIICTì): A singlc nutr icnt excceds the nutr ient prol i le; but in this
case a c :orr tpu lsc: rv  s tatenrent  is  requi rcc l . ' l 'h is  dcrogat ion appl ies ( l )  tu  nutr i [ ion c la i rns
rclbrr ing tu lhc rccluct iotr ol '  othcr nutr icnts lharn thc important nutr icnts zrs cxprcssl l ,
mcntionccl in nunrcral 4.2(a), ancl (2) to al l  other nutr i t ion (non rcduction) claims.

Wc cclnsidcr that thc structurc of Articlc 4(2) calls for an independent rcacling ol'thc tr,vo
derogations; il 'thc Clommunity lcgislator had intcndcd to lcgroup the twci dcrogations intit
one it rvoulcl. at the tinte of adding the second clerogations. have macle a clear link betw'een
thc t lo, consistertt  with i ts obl igations uncler thc lnter-[nsl i tut ional Agrecmcnt ol '  t l rc
l'.uropcatr Parliar.ì' lcr]t, of thc Clcluncil antJ of' thc Commissi<>n of 22 l)cccmber 1998 orl
conrmon guiclcl incs fbr thc qual i ty of draf i ing ol 'C'ommunity lcgislat ion.

We ttotc that thc rvorcl ing ol- Art icle 4(l)  (a) cal ls fbr the possibi l i ty ol ' rnorc than one
rcductitin claims (,...l itr' the spec'ifit ' rrutrient(;)./'or v,hic'h lhe cluim is mude...); this, we
sutrmit. sufÎces to elirninate the interpretation that the two clerogations have to be read
together. If indecd. that were to be thc casc" thcn the dcrogation applicable to reduction
claims woulcl t lnl ,v apply to onc such claim. rnaking i t  impossiblc to propcrly cnfbrcc thc
clerogation in Articlc 4(2) (a) r.vhich has to apply, potentiallv. to more than onc clairn.

In our opinion, therelì lre. Lhe dcrogations f 'or rcduction claims (fbr the l isted kcy nutr icnts)
arc lully ancl autonomously rcgulatccl by paragraph (a) while clerogations basccl on thc l-act
that only onc nutt'ient cxceeds the nutricnt profìlc" arc fully and autonomously rcgLrlatcd
(cxccpt fìrr thc rcduction clairns for the listcd k.y nutrients) by paragraph (b). ' l-hat

itttcrprctation is rcinforccd by the lact that thc derogations rvcrc adopted at difT'erent lnomt:tlts
withirr the legislativc proccss and' additionally, they were both introduced by the Cornmunitl '

See inl ia
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lcgislatrlr r.vith the intent of serving differcnt purposes. Consequently. to apply the difl 'ercnt
clcrogations jointly rvill be contrary to the principlc of ef fectiveness and 'uvould bc against the
gcneral principlcs of Comrnunity law of proportionality, legal cerlaiuty anci lesitimate
expectations.

Thc frvo tlcrogations have a distinct purpose as illustrated by their respectivc
legislat ive "history" and the Community's legislator intent

A tlifferent legislative history

l l 'hc derogation in Art icle 4 (2) (a) rvas part of the original Commission Proposal

'I 'hc 
original proposal fiom tl-re I'ìuropean Commission') only contcmplatccl as

clcrogation fì'om thc nutricnt prof'rlcs, thc clcrogation ultirnatcly cstabiishccl uncler
Art icle 4.2. numeral (a).

Article 4 rcacl as fbllor,r's in thc proposal:

" l. Within l8 month,\./i'om the ctcloption ú'thi.s Ilegulalion, tha (,'ornrni,s':;ion s'hull,
in uccttrclunca v,ilh the ltrocedut'c luicl dox,tt in Arlic'le 23 (2) c,stuhlishspec:i/ic
nutriertl prtlfile ,s v'hich.fitocl or cerluin cutegorie.s o./'./oocl.r mu,sl re.rpecl in orcÍer lo
heur nulriliotr or hectlth cluim,r.

T'he nulrianl pro/ile:;,shull he estublished, in purtic'ulur, by re.ferance lo lhe
umounl,s ú the.follov,ing nulrienls presenl in lhe.fbotl;

(u) lttt,sul urul ed./ht ty ctt' ids, I runs-/hl l), nt"icls
(h) .s'ugurs
(c) sultisodium.

'l'he 
ruttrienl pro,fìtes shulI be busac{ un scienti.fic knov,ledge ahoul clicl, und

nutrilitttr, ctncl their relalionship to heallh uncl, in purliculur, on lhe role q/
nutrients' uncl oÍlter ,suhsluntes v,ith o nulritionttl or ph.v.riologicul e.//-ect ot?
chronic cli,seases. In,setting lhe nuÍritioneil pro.fìlas, lhe Comrnission.>^hull .seek thc
uclvice o/ lhe Authority uncl cun'y oul c'onsulÍutions v,ilh inlere:;led purlies, in
purl icul ur ./incl bu.y ine s.s operulor.y und consltme r group.r.

lixernplions und upeÌules fo Iuke inlo erccounÍ relevunt .rc'ienti/ic development.s'
shull he utktpted in uccrtrdunceu,ith the procerJure re./'erred to in Article 23 (2)

2. I]-v- wa), raf' derogatictn finm paruqrtph J,*nulrition clctims re_lerrìng to the
reeluction in lhe untouttl:; o-f'Jul, ,roturated Jatl-v acirJ.r. tran,t-Jàtl)t acid,s und sugur:;.

I)ropclsal lbr a regulation olthe Europerrn l)arl iarncnt and of the Council on nutrit ion and health clairns
tttadc t>tt fbocls, presented by the Conrrnission. I lrussels, 16.7.20A3, COM (2003) 424, f inal. 200i/0165
(COD)
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,rulr/.sodiurrr, .shall he ullov,ed, prttvicletl the.v cornpllt v,ith Ihe condition,s loid dov,n
in lhis Regulation.

'l 'his 
clcrogation disappcared at l 't reading at thc liuropean Parliamcnt sincc at that

stagc. Article 4 was delctcd altogether. I{orvevcr', the derogation was later
reintroducccl in the Council Common position (098581312005).

At that stage, however. the wording has been alnended to render cxplicit r,vhat was
implici t  in the Corntnission Proposal. i .e. that the nutr iLion claims relèrr ing to the
reducticltr in key nutricnts shall be allorved Lven if the redu g_not been
suflìcient ltrr one or more nutrients to make it comply with the profile applicablc
to i t .

' l 'hc 
dcrogation took then its final fcrrm as fbllorvs:

(2) Ily v'cty o.f clerogalion.from purugruph l, nutrition t:luim,; re./brring to the
redtrc'Íion r1/'/itt, suluruted./hrl1, ctcids, trun,r-fhÍt.y ctcitls', sugur.\ und sult/.utdiunr
shull he ullov'ed without re-f'arclce to ct pro-file-lbr the spec.if c:lutrigU!1_l_lb!: yt,|llgh
lhe c'lttint is meute, provicled thcy c'ompl.y v'ilh the conclitions laicl tlov'rt in Íhi,t
Il.e gu I ul i uir (underlinc acldcd)

'l ' lrc 
dcrogalion in Articlc 4 (2) (a) was thcn maintained at seconcl rcacling at f hc

Lluropean Parl iamcut. I t)

' l 'hc 
derogation in Article a (2) (b)

'l 'he 
derogation undcr Article 4.2 (b) was only introduccd at sccr;nd reading at the

liuropean l]arliamcnt. On 2l March 2006 an amcnclmcntl' *as proposcil b,v thc
I jnvironmcnt Comrnittee of '  the [:uropcarr Parl iament u,hich introduccd in t l te
l{ccommcncJatiotts for second rearling a dcrogation rcading as follor.vs:

" Ily wuy (lÍ clerogctlion .fiorn purugrctph l, nutrif ion cluirns shull hc ullrnvecl,
provided lhal in ucklilirnt re.fbrcnt:e is mude Io lhe nuÍrients u,hich do rutt meel lha
nulrient pro/ila. 'l'hi,s 

inf'ormuliotr .:;hould he o/' foctual, non-cli.ycriminutitrg
charucter und c'leurl\, vi.sihle to the con:;utner"

'l'liat 
anrctrdn"tent r.vas justilìcd as fìrllows: "Clairns shoulcl lte admi:;sihle i/'one

elcment q/ u nulrienl pro/ile i,s exceceled. An utlclitionul ohligatiotr to cli:;c'lo:;c
nulrilion informution v,oulcl ullov, consnnîers lo tnuke un infisrrned choit'e. 

'['he

deluil,s of presentalion shoulcl he considered ./itllowing completion r7/' the
ilttlhorily':; lask unel v,ilhin lhe contcxÍ of the reviev, o/'the Nutrilion LahellinStr
I )i rec'Í ive 90/496i EC ".

Al though.  i t  d id  no t
rlcccssary to publish
Arnendnierr t  n" l7

appear in t l re l i rst  NIICR publ ished versiorr  (OJ l ,  404 of  30 t )ecenrber 2006) nraking i t
a corrigendunr (OJ l, l2l3 of l8 January 2007).
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'l 'hcn. 
or1 I Muy 2006, the infonnal trialogue between the three institutions

reflccted the will of the Europcan Parliament to add the derogation proposcd at the
Parliamcnt's second reading. l ' lrc rcport of that meeting states that "thc liP
in.vi:;letl on huving dcrogctlion .fi'om lhe requiremenÍs that ./bods neecl to meet ct
c'erÍuin nulrienl pro/ile in orclar lo muke nutrition c:lctim:;. 

'l'he 
Presidenc'.t; int,ita,s

('ORItltl;lÌ. to consicler the./bllov,ins propos;al as the "fìnul" qfJbr to s'ettle this
sen.siÍitte untl cruciul |toinl ". 

t2

Articlc 4 (2): "by y,s17t o.f' derutgcttion.fi'otn parugt'uph I , nutrit ian clctims

a) re./brrÌng to the reduction o.f ./ut, scrturuted futt.y, ucid.s, truns-fùtt.v uc,itls,
sugur,t and sulil,rodium .shall he ullov,etÌ v,iÍhout re.ference to u profile./br the
speci/ic nulrienl/s./br which the cluim is mctcle, provided they c'omltly with thc
t'onclilions laid dov'n in this Regulcrtion;

h) ,thall he ulknvert, v,here o single nulrient exceecÌs the nutrienÍ pnt/ile
prtn'itletl thut u ,vlulemen( uhoul lhe .speci/ic nutrient uppears in c'lo,ye
proximity to, ot't the,sume ,sitÌe ancl v,ith lhe sume prominencc us lhe cluim.'l'hi,t 

.statemenl shull reutl a,r.follou,,s; "lligh lnume of the nutrien! axceccling
I he pro/ilc f c:ontenl".

' l 'ha[ 
ncrv clcrogation was ultimatcly acloptccl

rcading t 'rn I6 Muy 2006.

Diffcrent legislativc intcnts

the Iruropcan ParliarnenL at sccrlncl

' fhe 
dcrogation in Art iclc 4 (2) (a) ìryAs introduced to cncouragc product

rel irrmulat ion

'l 'hc 
rationalc for tliat fìrst dcrclgation was clearly to provide an incentivc to product

rcltrrmulation by avoiding a situation rvhere a procluct which wcluld have bccrr
rcfbrrnulatecl, iustilying a rcduction claim fcrr onc or more important nutrients. would
nevertheless be prcvcnted lrom claiming that recluction because it would stil l cxccccl
the thrcshold lor one or rîorc o1'thosc speci l ìc, kcy nutr ients. 

' t 'his 
derogatictn was

introduced with thc purposc ol'cncouraging thc fbod industry to engagc in product
rclbrrnulaîion. 

'l ' lte 
derogaticln is spccifically applicable only to reduction nutriticln

claims in relation with key nutricnts (such as làt. saturated fatty acids, sugar sodium)
r,r'hich havc been provetì to cause adverse effècts on health il consurned in quantitics
cxccctling the recomntended intake lcvcls. As the Comnrission has recognizcd, it has
bccn scienti f ìcal ly proven that therc is a l ink between the high consumption of ' thesc
nutr ietrts and thc incidencc o1' chronic diseases "such as cardiovascular discase.

by

tì.

Notc frorn lhe Secretary General to the
discussccl at thc infbrrnal trialogue rvith
aqreeìnrent". 9.-5.06 no I I 12lj6

Delegations. "Consideration of the conrpronrise arncndrrcnts as
the tì l) on 8 May 2006 with a view to reach a second rcading
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diabetes. several types of cancer, obesity,, ostcoporosis and dental discasc."li Wc catt
say that the derogation serves a double plrrpose as it's in the best interest of thc
Cornrnunity to prevent the negative ef lects of'these nutrients and to induce the food
industry to rcducc thc ln'cls of thcsc nutricnts in fbod.

'l 'hat 
rcading ol' the fìrst derogation rvas erlready clear from the origirral wording

(above) proposed by the Comntission: "nutrition claims referring to tlre reduction in
thc amounts of l 'at, saturated fatty acids. trans-fatty acids and sugars, salt/sodium, shall
be allowed, provided they cornply with the conditions laid down in this lìcgulation"
meaning (albeit implicitly) that this woulcl be the case even if the reduction has not
been sufficient for onc or morc nutricnts to make it comply with thc profilc applicablc
to it. I;rom the wording of thc dcrogation it is clear that it applies only to nutrition
clainis rvhich comply 'uvith thc fol lowing condit ions: i t  consists of nutr i t ion claints
refbrr ing Lo the recluct ion of '  the specif ic nutr ients mcntioned; the product fai ls to
con,ply with one or nlore nutr icnts; and i t  complics with thc condit iorrs laicl  down in
thc NI ICR. 

'fhe 
lattcr condition in our opinion rcquircs that thc nutrition claim(s) must

comply with thc general principles ancl cclndit ions establ ishcd in Art icles 3 and 4
NI-lLlR. as 'uvel l  as thc obl igation to provicle nutr i t ion infbrmation (Art iclc 7 NIICII);
and rvith thc spccilic conditions cstablishcd in (ìhaptcr Ill ancl. in particulair, whcthcr'
thc "'rccluc.cd" claim is conlbnnitv rvith ttrc critcria cstablishcd in thc Anncx {br that
spcci t ic  c la i rn,

We havc to strcss that, contrary to what is implicd in thc l;rcnch version of thc
NI ICR.T' I  thc l ìna l  prov is ions in  Ar t ic le  4.2 (a)  and (b)  which reacl :  " l ly '  v ,uy o. f
clerogulion ,fi'om purugruph l, nutrítion cluirns re./brring lo Íhe reduclion o,/' ./itl,
,sctlurulacl /utty ttcicls, lruns-.fhttlt ucids, .rugur,\ uncl sahlsodium shull he ullov,ecl

Vthoyt reJèr"er ,
provided lhev c'ompl.t; tt,ith Íhe condition,y laid dov'n itt rhis Regululion" (untlcrlinc
addcct) do not mean: "...1r!'trcry rtf clcrogctlion fi 'om purugt'uph I, nulrition clerims
re.ferring lo lhe reduction qf .fut, suluruted lutty ucids, tran,s-./irlty ctcicl.s, :;ugur,s und
,;ult/,sodium y,h,ic'h _c!"e lIttIgJgJ' t,t lJUqli_ls Jpilhs*rpssúc*rulrley; Jqt: v:ht_ch lhe
clsint is mude, shull hu ullov,ed, eÍc... " as in the l"rcnch vcrsion.

fìathcr. as outlined abovc ̂ "v,i[hout re.t'brcnc:e to a proJile" rneans "tt,ithout ltuving,
ragurd to a profile", i.e. that a reduction claim frlr one or rllore ilnportant nutlient(s)
rvill bc allorvcd cvur if thc rcduction for one ol' more rrutricnt(s) has not bcen
sufficicnt to ensuro compliance with thc nutrient profile ftir such nutrient(s). As-a
matter ol- f-act, wc clo not see how a nr.rtrition "claim" could cvcr "tcfbr to" a prillìlc.'-'

r ' )  Proposal for a regulat ion of the l ' ìuropean Parl ianrent and of the Cournci l  on nutr i t ion and lrealth clairns
nrade on f 'oods.  presented by thc  Cornmiss ion.  l ] russc ls .  16.7 .2003.  COM (2003)  424,  f r rna1,2003/0165
(CIOD), pagc 5. paragraplt 14.
OJ FII  04.03.08 00 I  .001 page l2
l ' lowcvcr. the l:uropcan Court of Justicc has cstablishcd that wlren thcrc is divergcnce trctwccn tlrc various
language versions of"a Comnrunity texl. the provision in question nrust be intcrpreted by rclbrence to the
purposc and general scherne of the rules of which it lbrnrs part. (See Case C-372188 Milk Marketing Board
of [-,nglarrcl and Wales v Cricket Stl-homas Estatc. paragraph l9)



22,Jcmucu't, 2009
I)ugc I

Iìccallirrg that the first publication of the NIICR had already bccn crroneolrs witlr
regarcl to that verv same provision (Article 4 (2) was not fully reproduccd in thc
original publication) which required thc publication of a corrigendum, r,ve urgc thc
Cotnmunity institutions to publish a further corrigendum to cclrrect the l;rench version
of'tlrc I'{HCR and in particular Article 1(7),

The derogation in Art icle 4 (2) (b) was introduccd to ref lect a proport ionate
approach

' l 'hc 
dcrogation undcr Art iclc 4.2 (b) was includcd to sen,e a dif lbrent obiectivc,

which was [o proportionally appl,v the nutrient protlles and to reasonably mitigate the
rigorous cffects which could derive lrom its application. "t'he Community legislator
clcarly anticipatcd that the str ict appl icat ion of Art icle 4,1 could have rcsulted in
prohibiting products fì'orn bcaring claims. The purposc of thc NI'{C[ì rvas not to ban
claims to be tnacle. but tcl control the marketing of products u,hich could mislcacl the
collstlltler by rttasking the overall nutritional qualitics of'the product. For that reasorr.
the legislator introduced this derogation in ordcr to al low a product to bear nutr i t ion
clairrts whctt i t  exceeds thc threshold Íbr a single nutr ient only. under thc part icular
o l r l igat ior t  that  a s t Í ì tement  expla in ing thc ' [ { igh nutr ient  content ' is  a lso inc ludecl  in
thc sanrc l ìcld ol 'vision and with thc saure prr>rninencc els the claim.

It is clcar that by introctucing this dcrogation thc Cornmunity lcgislator rvantccl to
reflcct a proportiottatc approacir by choosing a lsss restrictive approacl-r (duly
inlbnrt ing t lrc consluncr instead of prohibit ing thc usc of '  nutr i t ion clairns). 

' l -hc

pllrposc ol'thc scconcl clcrogation lvas not tr"l deprivc the consumcr of- uselbl ancl
adcquate inf'onnation rvhen onl,v olle thrcshold of the nutrient prolìlc rvould bc
excceded. In that situation thc additional infbnnation requirement rvould allow the
consunlcr to makc an infìrrmccl choicc.

' l 'his 
derogation applies to any typc of nutr i t ion clairn incluclecl in the Nl ICI{ 's Anncx

and fbr any trutr icnt (unl ike derogation 4.2 (a\),  but only whcn one nutr icnt cxceeds
tlrc nutr ient prof i le.

In adcl i t ion to purpose of the dcrogations, rve considsrthat the structurc ol 'Arl iclc 4(2)
calls fbr an indepcndcnt rearling of thc tr,r,o derogatiorrs; if the Cornrnunity legislator
had intendcd to rcgroup the two derogations into one it would, at thc time ol- adcling
thc scconcl derogatiunlr'. havc made a clear link bctween thc two, consistcnt with its
obl igatious under the Inter- lnst i tut ional Agrcement of ' thc l iuropcan Parl iamcnt. of ' thc
Cotrnci l  and ol ' thc Clommission of 22l)ecember 1998 on comrnon suide l ines for thc
clual i ty of '  clrat i i rrg of Comnrunitv legislat ion.

r ir  Sec inlra
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III .  Lcgal intcrpretat ion of thc dcrog:rt ions in Art icle 4,2 in accordance with thc
p rinciple of effectiveness

ln prcparation to the cminent adoption of the nutrient proliles lry .lanuary 2009 discussions
about the correct interpretation of thc dcrogations established in Articte 4.2 have gained
irnportancc in 1l1s past month. 

'l 'here 
are two opposing views, whether derogation 4.2 (a)

slrould bc read in coniunction with dcrogalion 4.2 (b). or whether there are tu'o separate
dcrogations.

It has been the standing cll 'thc Huropcan Court ol Justicc (llCJ) that "where a provisicln of'
(lornnrunity law is open to several interpretations, prefèrence must bc givcn tcl that
intcrprctation rvhich ensures that the provision retains its eflbctiveness (see, intcr alia, Clasc
187 87 Saarland and Others v Ministcr {br Industry, Po.rJ ancl l-clcct'rmrnunicatious and
'fourism 

and Othcrs i lgttSl trCI{ 5013, paragraph lg)." " Rased on the u'el l-establ ished

.iurisprudence of the [-iCJ, the only plar"rsiblc way in rvhich Article 4.2 NI IC]R rvill rctain its
el lbct iveness is by intcrpretir ìg and irnplementing both provisions separately as i t  has beert
clcarly cstablishccl that thcy vvcrc introduccd in thc NHCIì in rcspclnsc to clilfcrcnt pul'poscs.

Itccognising thzit onc the obiectivc-s of the nutricnt profìles is to encollragc procluct
rclbrrnulat ion to comply u, i th the nutr ient profì les't  1, ' ,r ,  at least. r-ult  to cl iscouragc such
rc' lornrulat ion) and in this rva,v to provicle an incentive fur the rnanulbcturing ol '  l -rcalthicr '
proclucts." 'vvc notc t l iat i f  a joirrt  intcrprctat ion is appl ied, refrrrmulatecl proclucts rvoulcl not
be allor*-ecl to claiur that rcformulation.

' l 'o 
fbl lorv a . ioint intcrprctat icrn wil l  bc contrary to thc Community's legislator cf forls to

prorllotc product rclbrmulation, and cclnscquently. to lowsr thc intakc of'kcy nutricnt rvhich
can havc a ncgertive impact on health. Why to deprivc the corlsluner from that substantiated
inlblrnattion abuut thc rccluction in onc of'thc key nutriertts'l

In addit ion. a joint interprctat ion rvi l l  run atì lul  of thc principlc of ef fect ivcncss sincc. as
prcviously explainccl.  hoth derogations apply to dif ferent si tuations. ' l 'he f irst clerogation onl,v
rcl"crs to "rccluction" nutrition claims lìlr the given spccifìc nutricnts, while thc second
dcrogation applics tci  any nutr i t ion clainr in relat ion to any nutr ient or substancc. I l ' lve wcrLr
to apply both dcrogations togethcr. i t  wi l l  rcduce scope of appl icat ion that thc legislator had
in rnind rvhen it aclopted both separatc dcrogations. It is clcar that thc purposc of'thc two
clcrogations was to cover other type of nutr i t ion claims besides reduction claims.

On thc other sicle. while we understand that among the underlying ob.ject ives of ' the NIICI{ in
general,  ancl of thc nutr ient prof i lcs. in part icular. onc was to avoid thc usc of misleading
clairns arrd to lrclp consumers nake inlormeci chclices, rve ncite that a separate interpretatiorr

See Jrrdgrnetrt of the Court af 24 lrebruary 2000 in Case C-434197, Conrnrission of' the l)uropean
Conrmunit ies v l r rench Republ ic,  paragraph 2l .  See also Judgnlent of  the Court  of  4 Octotrer 2001 in Case
Cl-403i99. Italian lìcpublic v Conrmission of the lìuropearr Comnrunities, paragraph 37
'l 'hc 

prearrtble to NIICR recognizes that rrutrient profi les should allorv product innovation. Sce paragraph
l  |  .  l ] rearrrble N] lCR.

I ' . )  lntrocluc: t ion to t l tc  Cìornnt ission's Workirrg Docunrcnt on thc Sctt ine of  Nutr ient  l ) rof i lcs.2 Junc 2008

I ò
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of the derogations would not put into question the achievement of these two objectivcs. On
thc contrary', the separate interpretation of both derogations does not run tlre risk of'
considering the clairns as mislcading the consumcr. 

' l 'hc 
conditions under which they apply

are vcry strict. Iì 'or instancc, in l)erogation 4.2 (a) it is rcquired to comply u,ith thc conditions
laid down in thc Regulation; and in derogation 4.2 (b) it is required that a statenrcnt is addctl
in t l re samc lìcld of vision wltere thc claim wil l  airpear. in addit ion, any nutr i t ion claim madc
rvill havc to be in compliance rvith thc general and specifìc requirements established in the
NI ICR. Iìurthcrmorc, the scparate interpretation of'the derogations would allow consurner tcr
he better inforntcd about the products they consume and to make arr informed choice of'thc
products they buy in relation with those which have not been refbnnulated (ArL. 4.2 (a)) or
that excced thrcshold levels in more than onc nutricnt (Art. 4.2(b)).

IV . A combined interpretat ion of the derogations lvould render Art icle 4 non
compliant with Community law on grounds of a breach of thc lcgnl principles of
proport ional i ty, legal certainty'  and legit imate expectat ions.

Violat ion of the principlc nf proport ional i ty

It  is clcarly establ ishcd in thc preamblc of ' t l re NI-{CIì that thc nutr ient plofì les wil l  be applicd
r.vi th thc purpose ol- avoiding thc usc of '  clairns t lrat u' i l l  rcsult  i rr  nrasking thc ovcral l
trutr i t iunal status of 'a fbclcJ product r.vhich coulcl nrisleac' l  thc consu,ner.t t '  Noncthclcss. at thc
salnc t i tue, i t  i ras bccn recognizecl that thc prol i lcs must also al low product innovation antl
thcy shoulcl takc account ol'thc variability of dictary habits and traditions. and thc importancc
tlf thc incliviclual product in thc ovcrall diet. If thc dcrogations al'c interprctccl ancl
implernented in combination. it rvould result in a disproportionate measure as it rvould go
beyond what is trecessary to obtain the ob.jcctivcs o{'thc nutricnt profÌles mcntioncri in thc
prcamble of '  thc NI' ICIì

Art iclc 5 ol ' thc I:C trcaty proviclcs that "an,v action by thc Community shal l  not go bcyond
w'hat is ucccssary to achicvc thc objectivcs cll 'thc 

'l 'reaty." 
In adclition. the rvell-settlecl casc

larv ol'thc liCl.l, l"ras established that measures implenrcntccl through Comrnunity provisions
tnttst bc appropriate fìrr attaining the objective pursued and must not go bcyond rvhat is
l lcccssary to achievc i t .2l  Accorcl ing to ihr l iCJ, "thc lawfulness ol ' thc prohibit ion of 'arr
cconomic activi ty is subicct to thc conci i t ion that thc restr ict ive mcasures are appropriatc and
nccessary itr ordcr to achicvc thc obiectivcs legitimatetry' pursuecl hy thc legislation in
qucstion; w'hcn there is a chclice betwccn scveral appropriatc rneasures recoursc rnust be hacl
to thc lcast olteroLls. and the clisadvantages caused must not be disproporlionatc to tlre aims
pursuecl."l2 ltollorving thc critcria establishecl by the tjCJ,, it is uncluestionable that thc joint
intcrpretatiott r'vill pass the proportionality tcst, cven when thc clisproportional character will
rersult liom how Arriclc 4.2 wouid hc interpreted and implemcnted in practicc. rather than
ficln'r thc actual text of'thc provision. As it has becn prcviously argued. thc ob.icctives of tlrc
rrutricnt prolìles can be perfectly attained if' a propcr interpretation of thc two scparatc

l)reanrble Nl' lClR, paragraph l l.
Jcrincd Cases C-453i03, C-ll/04, C-12104 arrd C-194i04 AIINA I"tcl et crl., Judgrnent of the L.urol can Court
of-.f usticc.6 DecenrLrer 2005, paragraph 68;.lx,cúli^rh Mutc'h, paragraph 47 and Arnolcl Andre, paragraph 45
Case C-331i88, I ì .v.  Ministcr  for  Agr icul ture.  [ r isher ies and Food. ex parte ITEDIiSA 1990. paragraph l3

.l( i
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derogations is rnade. It is clear that a less onerous arrd equally ef'l 'ective mcasurc u'ould be thc
separate intcrprctation and implementation of Article 4.2 Nl ICR.

l lreach of thc principles of legal certainty antl  lcgit imate expectat ions

ln our clpinion, any intcrpretation that would result in the combination of thc two clcrogatious
u,ould violate the principles of'legal certainty and thc protection of legitimatc cxpcctation. lf
atl expcctation is crcatcd and that expectation is fbund to be legitimate. thc lìCl.l r,r,il l protect
that expectation by making the representation that gavc risc to the cxpectation binding on the
relcvant Community inst i tut ions.

In ad.iudicating lcgitimatc cxpcctation claims thc IìCl.l follows a two step approach, ljirstly it
asks whether the actions by the Community institutions crcatcd a rcasonablc expectation in
the rnincl ol ' thc aggricvcd stakcholdcrs. lf the answcrto this questiott is in the afhnnativc. thc
sccond question is whether that expectation is legitirnate. If'the answer to the sccond qucstiott
is equally in thc alj irmaLive, thcn thc IìCJ wil l  cnforce thc legit irnatc cxpcctation.

ln our opinion thc uncquivocal text of Anicle 4.2 has crcatccl a legit imatc expectat ion on thc
operators that the derogatiorls arc Lo be applicd scparertcly. As it has bcen arnply dcmonstratccl
abovrJ. thc rval' ' Articlc 4.? was draficd. createci a rcasollablc cxpcctation that thc two types of'
clcrogations wcluld nclt bc cnfrlrccd in combinatiun and that they both corrcspondccl to
indcpcndcnl" si tuations. 

' l -hcrcl-orc, 
thc opcrators have hacl the legit imate cxpcctal ion that i l -

thcy cngagc in product re fbrrnulat ion activi t ics, thcir proclucts, cvcn i f  they did not nlcct thc
rrutr icnt lcvcls cstabl ished in thc prof i lc, could st i l l  bcar nutr i t ion claims which wil l  infbrm
corlsumcrs of the bene fìts of'the product in rclation with similar non-rcformulatcd products.
In adclition. wc shoulcl not underestirnate that thc NF{CR cntcrcd into force in .luly 2007.
therelbre. thcrc is a great tikclihood that at this stage (and already l'oresecn the adoption o1'
thc nutrìcnt prolilcs), operators hacl already engaged in product reforrnulation activitics
rclying on any of ' thc two clerogations in Art iclc 4.2.

'l ' lrc 
e xpcctation that Arlicle 4,2 is to be inte rpreted separatcly is lcgitirnate as each derr-rgation

has its own .justilìcaticlns and conclitions. Furthcrmore, neither l 'rom the text ol'thc rcgulatiorr
nor lì 'onr thc rvorcling ol'tl ie Article can it he implied that the derogations \.vere to bc appliccl
in combination. Abscnt ally cxprcss provision to thc contrary in thc NI ICIì. the cxpectation
that thc clcrogations under Articlc 4.2 must bc intcrprctcd scparately is a lcgitirnatc
expcctat ion' 'uvhich deserves lcgal protcct ion.

'  j , j ,1.' ' -;
i ,  -
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